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in aseordance with H. B. No. 958, Acts of the
B6th Legislature, Regular Session, page 144
(Article 1666 of Vernon's Annotated Statutes,
Vol. 3, 1540 Ascumulative Pocket Part), the
County Auditor, as Budget 0fficer, prepared,
and the Conmissioners' Court after public hesr-
ing, duly adopted a hudget of all revenuss and
expenditures for the calendar year 195). In
this adopted budget, the amount budgeted for
salaries in the Tax Assessor & Colleotor's of-
fico vas bazed on the number of deputies it
vas estimated would be required to administer
the tax laws as they existed in J » 19%1,
and the changes in the sgbhove laws (Amendment
of Certificate of Title Aot and Omnidus Tax
Bill) were not antiscipated, either in respect
to the sdditionsl duties the Assessor now con-
tends are required of him by such lavs, nor was
the additional income to the County allowed by
such smendment and new law anticipated and
budgeted. Dallas County, at this time, does
not have suffigient balance of unsppropriated
funds which are available for allocation to
the 8alary Account of the Tax Assessor & Col-
legtor's office. It will, therefore, be nec-
essary in order to comply with the request of
the Asseszor & Collector for additional appro-
priations to his Salary Ascount to eneble him
to properly administer these laws, for the 1941
pudget of Dallas County to be amended to in-
crease the budget at least $3500.00. It is
reasonable to assums that the changes in the
Certificate of Title Law and the Automobile
8ales Tax lav will furnish to the County at
least $3500.00 of unanticipated and unsppro-
priated revenue,

"The Commissioners' Court has indiested

its agreement with the Tax Asgessor & Collector
in his contention that this recently enacted leg-
islation by the 4Tth legislature, places addli-
tional adnministrative durdens upon his Depart-
ment, wvhich would make it necessary for him to
have additional deputlies to suffiglently adminia-
ter these two new lavs and the Court is willing
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to grant his request for the additional appro-
priation of $3500.00, inasmuch as it appears
that the County will obtain at lesst this muoh
additional and unappropristed revenue provided
the 1541 budget can be legally amended to in-
orease the same by the requested and rsquired
amount ,

"It would appesr from the provisions of
these two new enacted laws that it vas the in-
tention of the Legislature to allow the soun-
ties administering the laws, a portion of the
taxes assessed, to-wit: 25¢ for each cartifi-
cate of title isaued and 2% of the 1¥ sales tax
agnessed, for administrative, and not revenuse

urposes, and such is the argument of the Tax
Igessor & Oollector.

"Y shall appreciate your opinion on the
following:

"Can the 1941 Dallas County Budget be
amended for the purposés and under the cir-
cumstanses above outlined?™

. 31ince receiving your request and during the course

of our deliberation on the propositions therein exprexszed, ve
have received a related regquest from Honorable H. Pat Edwards,
Civil District Attorney, of Dallas County, asking for our opin-
ion on some related questions congerning the amendment of the
Dallas County Budget. We haves taken the liberty, at his sugges-
tion, to snsver the questions propounded, in both requesta, in
this opinion.

We quote from Nr. BEdvards' request:

"(1) Can the Commissioners! Qourt of
Dallas County amend the 1941 budget duly adopt-
ed in January, 1941, in compliance with Acta
of the 46th legislature, Regular Session, House
Bill No. 958, chapter 144, by passing an order
at this time reducing the amount fixed by said
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budget for payment of salaries to agaistants

in the Tax Collector's office, the reason for
such reduction being the elimination of the
cost to the County of the administration of the
Certifigate of Title lLav as amended by House
Bill Ro. 205, Acts of the J7th Legislature, Reg-
wlar Session?

*"(2) Notwithstanding the fast that there
is no express provision in the aforesaid bud-~
get law authoriring emesrgensy expendituroes
such as is found in Article 689a of Vernon's
Sales Revised Statutes {Acts of 1531, 42nd leg-
islature, page 339, ohapter 206, par. 12), does
the Conmissioners' Cowrt of Dallas County have
authority to amend its adopted dudget by in-
ocreasing the expenditures of the county in an
amount not exceeding the anticipated revenue,
'in case of grave public necessity to meet un-
usual and unforeseen eonditions which could
not, by reasonably diligent thought and atten-
tion, have been included in the original dud-

get'?

*(3) Inasmuch as it appears from the 1930
Federal cengus that in la{ 1932 vhen the afore-
sald budget aot (Acts of 539, bth legislature,
Regular Session, page 134} was passed by the
Legislature, there vas only one county in the
State, to-wit, Harris Qounty, whieh had & popu-
lation of 350,000 or more, snd inasmuch as it
appears from the 1940 Pederal census that there
are now only tvo counties in the State, to-wit,
Harris and Dellas County, which have a popula-
tion in excesr of 350,000 and inssmuoh as another
Federal census will not be taken until 1950, i
seid Act unconstitutional because 1t applies a
clessification for legilslative purposes based
entirely on the population of the countiest"

Acocording to the last Federal Census, Dallas County
hes e population of 398,049 inhabitants. From your requeste
it ia appsrent that Dsllas County 1s operating its budgeting
of county finances under H, B. 958, Acts 46th legislature, Reg-
ular Session. It is clear that the Act mentioned was dessigned
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and intended to regulate the budgeting of ¢county finanges in
81l counties having a population in excess of 350,000 inhabi-
tants according to the last preceding Federal Census. The
budget lav, referred to, makes the County Auditor the budget
officer, vhile under the "Uniform Budget Lawv,” the County Judge
is budget officer for the county. The pertinent provisions

of House Bill 958, bearing upon the amendment or change in

the budget, after it has been finally approved and sdopted

by the Commisaionerst! Court, are as followe:

"Upon final approval of the budget by the
Commissioners! Court, a ¢opy of such budget as
approved shall be riied wvith the County Auditor,
the Clerk of the Court and the State Auditor,
and no o;gggg;turo of the funds of the count
s reafier made exoepl in strict oom-

ance ¥ al et. 5Sald court may upon
proper spplication tranafor an existing B

g lus dugi:s thnug:ai 0 ;
iﬁﬁ fund, but no » rensfer
the Eofai of the dbudget. . . .

"Upon the adoption of any general or spe-
¢ial budget as hereinbefore provided and its
cortification, the County Auditor of each County
thereupon shall open an appropriation assount
for each main budgeted or special budgeted item
therein and it shall be his duty to charge all
purchase orders or requisitions, contracts, and
galary and labor allowances to said appropris-
tions. . . . The amount set aside in any bud-
get for any purchase order or requisition, con-
tract, special purpose or salary and labor ac-
count shall not be available for sllocation for
sny other purpose unless an unexpended balance
remains in the account after full discharge of
the obligation or unless the requisition, con-~
tract, or allocation has been cancelled in
writing by the Commissioners' Court or County
officer for a valid reasen,”

"The County Auditor shall meke to the Com-
misaioners' Court not lesa than monthly & complete
report showing the financial condition of the
county. « . . The report shall centaln & somplete




VH1

Honorable Charles A. Tosch, page 6

statemant of the balances on hand at the be-
ginning and close of the month and the aggre-
gate receipta to and aggregate disbursements
from each fung, the transfers to and from each
fund’ - . - L]

Section 2 of the Adt repeals all lawe or parts of
laws in confliet with the Act.

In considering the questions submitted by you, parts
of the "Unifcrm Budget Law,” being H, B. No. 768, Aots hena
Legislature, 1931, Regular Session, page 339, and carried as
Article 869-a of Vernen's Civil Stastutes, should be consider-
ed. The "Uniform Budget Law" is a general budget law appli-
cable to all public funds, with one exseption. 8Section of
the Act reads in part as follows:

"Provided, however, that in all ¢ounties
of this state containing a population in ex-
cess of threes hundred fifty thoussnd (350,000),
acoording to ths last pregeding United States
Cenasus, the provisions hereof shall not apply
to the making of such county budgets, and in
such counties all mstters pertaining to the
goungy budget shall be governed by existing

av.

The “exiating law” referred to above ig Article 1666, Revised
Civil Statutes, 1925, vhich waa enscted in 1905 and which pro-
vides:

“He shall prepare an estimate of all the
revenues and expenses and annuvally submit it
to the Commissioners'® Court, vhisch Court shall
carefully make a budget of sll appropriations
to be set aside for the various expenses of
the county government in eash branch and de-
partment. He shall open an ageount with each
appropriation in sald budget, and all warrants
drawvn againat same shall be entered to sald
ascount. He shall carefully keep an oversight
of same to ses that the expenses of any depart-
ment do not exceed zaid budget appropriations,
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and keep rald Court advised of the conditions
of aa%d appropriations ascounts from time to
time.

The officer referred to in said Article 1666, suprs, is the
County Auditor of the County.

The “Uniform Budget Law" further provides in Bection
12 thereof, as follows:

"When the budget has been finally ap-
proved by the Commissioners' Court, the bud-
get, ax approved, by the Court, shall be filed
with the clerk of the county court, and taxes
levied only in accordanse therewith, and no
expenditure of the funds of the County shall
thereafter be made except in striect ocompliance
with the budget as sdopted by the Court., Except
that emergency expenditures, in case of grave
public necesgity, to meet unusual and unfore-
seen conditions vhish could not, by reasonably
diligent thought and attention, have been in-
cluded in the original budget, may from time
to time be authorized by the éourt as amend-
ments to the original budget. 1In all cases
where such amendments to the original budget
iz mede, & copy of the order of the Court
amending the budget shall be filed with the
Clerk of the Court and atteched to the budget
originally adopted,"

Section 20-a of the "Uniform Budget Lav" provides
in part as follows:

"Nothing contained in this A¢t shall be
construed ag precluding the Lagislisture from
making changes in the budget for State pur-
poses or prevent the County Commissioners!
Court from making changes in the budget for
eounty purposes. . . .

It oan be seen from & study of House Bill 958, supra,
hereinafter referred to as the "Special Budget Law,® that it
does not eontain the “emergenoy" features of the "Uniform Bug-
get Law" providing speoifically for the amendment of the bud-
get under certain clrocumstances.
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The "Special Budget Lav" obviously provides for the
creation and establishment of & “balance sheet” of antieipated
revenue and probable expenses of the county. Yhis duty has
been impomed by thils Act upon the County Auditor as distin-
guished from the "Uniform Budget Law"™ which imposes the smame
duty upon the County Judge.

The Missourl Suprems Court in Graves v. Purecell,
85 8. W. (2d4) 543, 1in discussing the nature of a budget said:

"We must take Qudieial knowledge of the
fact that the word ‘budget'! has a well-recog-
nizred general meaning., Az applled to govern-
mente or governmental units, a 'budget' is a
plen or method by means of which the expendi-
tures and revenues are 90 cotrolled for a
definite period, by some budgetary authority,
as to effect a balance between income and ex-
penditures. Of courss budget lawvs may differ
materislly in their details, but the essential
and characteristic features of a budget law
are as stated.” :

The Supreme Court of Appesls of West Virginie in
the case of Appalachin Electris Power Co. v. City of Bunting-
ton, 177 8. E. k31, said:

"A budget iz usually nothing more than a
balance sheet of estimated receipts and ex-
penditures,. . . We think ths difference be-
tween s budget and funds legally at the dlas-
posal of a fiscal body is too apparent to re-
quire gxmondod discussion or oitation of author-
ities.

No ocases have been found c¢onstruing the special bud-
get law, There are a fov Toxas ¢ases construing the "Uniform
Budget Law" whish we desire to discuss. -

The Circuit Court of Appeals, Fifth Cireuit, in the
cage of Scuthland Yce Co. v. City of Temple, 100 Ped. (24) 825,
in passing on portions of the Uniform Budget law applicable to
clties and in holding that an attempted payment for the use of
a storerocm for the protection of inventories used in conneo-
tion with the operation of the eity water and severage depart-
ment by the city, could not be lawfully paid, in the absence of
such an item being set up in the budget,sald:
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"The oity had a budget. It did not in-
cluds the purchase of this property or any
storehouse. It took up all current revenues
becsuse no taxes could be levied except in ac-
cordance with the budget. The city c¢ould not
transfer funds and apply them to & new object
not mentioned in the budget, there being no
mergency.

"likewise subdivision 20 of the Budget
Lawv, suthorizing changes in the budget, must
refer to changes within the objeets covered
by the budget, because if new matters could
be added to the budget, then the emergency
provision vould serve no purpose.”

Our Commission of Appeals in the case of Bexar County,
et al v. Hatley, ot al, 150 8. W. (24) 980, had occasion to write
on the Texas Uniform Budget Lav involving the seotion of the Com-
missioners' Court of Bexar County amending its budget, under
the energency feature, to transfer a budgeted item for election
expenses to the rental of voting machines. Pertinent excerpts
from the court's opinlon are:

"It is apparent from the Act requiring the
Court to adopt an annual budget for ¢
on the county's business that the Legislature
recognized some latitude must be allowved, with~
in the restrietions imposed with respect to
the mode of operation, to make the budget plan
workable; and that a budget as originally made
vas adopted; beeause of expenditures necessi-
tated by '"unusual and unforeseen conditions
whish could not by reasonadbly dlligent thought
and attention have been included in the orig-
inal budget,! might ‘'from time to time,' be
axended to meet such emergency expenditures
in ecase of Grave public necewsity.” Art. 6@9-5,
S¢as, 11 and 20, suprs, "The Commisaloners?
Court, having authority to adopt voting machines
and having done so, had 'a broad discretion to
accomplish the purpose intended,! so long as it
observed the constitutional snd statutory limita-
tionx osed upon it. Dodeon v, Marshall, 118
Sow. (205 621.
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"If no item had been set up originally
to meet the expense of eleoctione and the samend-
ment had sought to set up and provide for a new
budget objeet, another question would be pre-
saented, Bouthern Ice Co., v. City of Temple, 100
Ped. (24) 825. In thet case it is held that un-
der the budget law 'the ¢ity could not tranzfer
funds and eapply them to & nevw object not men-
tioned in the budget,! . . ., ¥Whether this hold-
ing is correct 1s not necessary to be deter-
mined in the present case, since it sppeara
from the recitals of the orders and eontract
sot out above that sufficient funds wvere avail-
gble under the tax levy made on the basls of
the original budgat to pay the rental expense
of voting machine

%, « « ¥While the terms of the budget law
are to be complied with strictly, such com-
pliance is subject by specifie provision to the
exception with respect to the onnrgenoy axpen~
ditures, auch as disclosed above."

The general povers of the Commissicners'! Court are
ven. in Dodson ¥. mmu (Civ. Apil) 118 8. v, (84) 621,
trt: of error dimmissed), by Judg exander, from vhich we
quotes

“The Gouuin;;zg:r-' Court ;;1;:: astivalnrk

° ount er V. ’

517 Tex. 5&7, 8 8. W. ?ad géé Anderson v. Pars-
1.7, Tex. Oiv. App., 37 8. W. (24) 358; Jerni-

. Pinley, 90 Tex, 205, 38 8, W. 24, lUnile
its authority over county's businesss is limited
to that specifioally conferred by the Constitu-
tion and statutes, Mills countx v. Lampasas
County, 90 Tex. 603, 40 8. W. 403, where & right
is thus conferred or obligation 1= imposed, sald
court has implied authority to exercise a droad
discretion to socomplish the purposes intended,
11 Tex. Jur. 565; City Kational Bank v. Presidio
County, {Tex. Civ. App.) 26 8. W. T75; Guasett
g.Tlusces County, (Tex. Qém, App.) 235 8. W,

BT »
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With these pertinent general provisions of the lav
with reference to the budget system in mind we proceed to
examine the particular questions submitted by each of you
concerning the Ludget of Dallas County.

We beliesve the authorities have clearly established
the proposition that a nev dudget item may not be set up in

L A W VY Fore 4 adismsns Siho sawmssvmadd am 4o svmdaw bhna Bote d Pavote Teslmad
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Lav," by amendmen? thereto, except in case of an emergency

as therein provided. We believe the same rule of lawv is ap-
plicadble to the special budget law, H, B. 958, suprs, under
vhich Dallas County operates. It dces not provide for any
amendment of the budget for any purpose after it has been fin-
ally adaopted by the Conmissioners' Court, It does provide for
the tranafer of funds within the budget under certain condi-
tione. 8ince the legislature is presumed to know the exist-
ing laws and the effect of their operation, such as the "Uni-
form Budget Lav" vhich was in force and effect at the time

H. B, 958 was enacted, we bellieve by implication, in the ab-
sence of any provision providing for an smendment to the bud-
get even under emergency conditions, it must have been the
legislative intenticn that the budget in counties having 350,000
inhabitants or more should not be amended, '

We do not believe, since the Uniform Budget lLawv ex-
pressly exempts from its terms counties having a population
in excess of 350,000 inhablitants, that it can be looked to for
authority to authorisge the amendment of the budget in eountles
having mere than 350,000 inhabitants.

We resslize the effect of cur conclusion on this mat-
ter, howvever, this is a matter to be called to the attention
of the Legislature if any hardship is placed upon the adminis-
tration of county affairs.

You are, therefore, advised that the question pre-
sented by you should be snswered in the negative and that the
Dallas County Egggat for the year 1941 cannot be amended for
the purposes st tted by you.

We believe under the "special budget law" if the
Commissioners' Court finds a "valid reascn” exists to termi-
nate certsin salaries, then under such budget lawv & reallooca-
tion can be made of such funds, within the budget, to other

786
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budgeted items af like kind and fund therein contained. WVhat
constitutes a "valid resson" voudd depend upon the facts in
each case. The Commissionsrs'! Court is obviously givcn discre-~
tion to determmine what constitutes a 'valid reason We think
it would not be unreasonable to say that a canniuninnor-' Court
in a proper case could make a bona fide finding of fact that
by the operation and effect of law certain pre-anticipated ex-

nansas in the hudost ama nnt loncarn nsssszsany to administan
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the duties of an orfieer, and thsroby terminate the same. Mr.
Bdvards' firat question 1s answered aceordingly.

The sescond question submitted dy Mr. Rdwards should
be answvered in the negative for the reasens already discussed.

Wo now proceed to answer the third question present-
od by Nr. RBdvards concerning the constitution&lity of H. B.
958, Acts 4#6th lLegislature,

The caption of the Act reads:

*An Act providing for a ot system in
gounties of thres hndred and fifty thousand
(350,000 )inhabitants or more as shown by the
last proooding or any future Federal Census,

The emergency provision of said H. B. 958, reads:

"she fact that present lavs with respect to
large ocunties are inadeguate, and an immediate
necessity exists for the eerroctian of this sit-
uation creates an emergenscy . . .

In the case of Charles W, Andsr-o County Judge, at
a) v, Woods, Sheriff, by the Suprams Court f Toxas, not yet
reported, Judge Alexander said in construing s similar Act:

"It will be noticed that the first sentence
of Section 4 of the Act under oonsideration pro-
vides:

®tohe provisions of this Act shall apply
to all counties in this 8tate having a popula-
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tion of more than one hundred and twenty-five
thousand (125,000) according to the prodeding
Federal Census,”

"If this were the only limitation on the
application of the Aet, its validity ocould be
sustiined as a general law on the ground that
the classifiocation is broad snough to inelude
a substantial class and the necessity for a
classification on the basis employed seema to
bear some real and fair relation to the subdb-
Jeet of the legimslation. Clark v. Finley,
Comptroller, 93 Tex. 178."

In the case of Miller, et al v. County of Kl Paso,
ot al, by the SBupreme Court of Texas, not yet reported, Judge
Alexander had another bracket lawv under gonsideration., In
discussing the constitutionality of the Aot he saids

®"In other words, there must be a subetan-
tial reason for the clessifieation. It must
not be a mere arbitrsry devige resorted to for
the purpose of giving vhat is, in faoct, a local
lav the appearsnce of a general lav.” {eiting
soveral cases).

"As s8id in Leonard v. Rosd end Maintenance
Distriet No. 1, 187 Ark. 599, 61 B.W. (24) 70:

"tTfhe rule is that a olassification ean-
not be adopted arbitrarily upon & ground vhich
hag no foundation in difference of situatien
or circumstances of the municipalities placed
in the different classes. There muat be some
reasonsable relation between the situation of
municipalities classified and the purposes and
objeet to be attained. There must be something
*# % yhich in some resasonable degroe acoounts
for the division into classes.!

We are therefore confronted with the preposition
of vhether or not the eclassification in H, B, 958, suprs, 1is
based upon some real and fair relation to the subjeot of the
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legislation and vhether or not the classification is broad
enough to include a substantial class. !hn most atriking d4ir-
ference between the "Uniform Budget Law" and the budget law
applicable to countles having a population of 350,000 inhabi-
tants or more 1is the feot that the County And&tor, an officer
appointed by the District Judges, and therefore a non-elestive
officer, is made the Budget officer to work up the budgets for
such counties. Such a program could surely be gaid to de
vholesome. Ordinarily a man qualified under the lav to be s
County Auditor is a man with oconsideradle experisnce and train-
ing in the sdministration of financial affairs. We think that
this might be said to constitute a sufficient reason vhy the
Legislature sav fit to give this officer additional duties to
perform as the budgetary officer of the counties affected sinoce
the large counties have a much larger amount of business to
perform and posaibly harder financial conditions to solve. It
vill be noticed slso that the Legislature found that the exist-
ing lavs governing budgeting vere not adequate for the large
countiea. Although there 1s some difficulty in determining the
real basis for such a classification outt of and from ths Uniform
Budget Luw and the necessity for such a kind of classifieation
ve think the rules announced in the case of Wood v, Marfa Inde-
pendent School District (Civ. App.) 123 8. W. (24) 329, 1s ap-
plicable from which we Quote:

"We recognize the principle that if the gues-
tion of the reasconadbleness of the eclassification
were debatadle, the Judgment of the legislature
wvould be final, but we may not ¢loze our eoyes to
vhat is clear to all mon

"-Por the reasons discunscd, ve are of the opinion that
sald Houae Bi1ll 958, supra, 1is constitutional.

Ve trust that in this manney we have fnlly angvered
your inquiries.

Yours vory truly
ATTORNREY GENERAL OF TEXAS

, D By
ATTORNEY GENIEAL ©2 ' TREAS . Havela leﬂrs~
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